#34 7/21/64
Third Supplement to Memorandum 6k-48

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence
Code - Division § - Extrinsic Policies)

Ve received a letter dated July 17, 1964, from Mr. Povers,
commenting on Sectlon 1153 of the Evidence Code {exclusion of
offers to plead guilty to crime). The pertinent text of the
letter is guoted herein.

In concurring with the staff's suggestion in regard to language
changes in this section {see page 3 of the First Supplement to
Memorandum 64-48), Mr. Powers comments as follows:

Thereare many cases where a defendant, in talking to police

officers, couples an admission or confession with a

request for intercession by them for a lesser sentence

such as County Jail over State Prison, offers to turn in

other criminals for such help, requests immunity for

possible co-defendants and, in geberal, mekes statements

which could be considered "in negotiation” of his plea

of guil#y. Therefore, it is respectfully suggested that

the section be completely rewritten to correct a possible
... nisinterpretation of the lenguage set for therein.

A second point raised by Mr. Powers deals with the treatment
of & plea of guilty, later withdrawn.

In addition, it is suggested that the new section centaln

a provision that where a defendent in open court has entered
a plea of guilty after the usual foundational requirements
nave been laid, namely, his statement that he wishes %o
enter a ples of guilty after full consultation with his
attorney, that his rights have been explained to him,

that he knows the nature of the charge to which he is plead-
ing guilty, that he is pleading guilty because, in fact,

he is guilty, and that no promises of any kind have been
extended to him for his plea of guilty, that such plea

bte allowed to be offered in evidence against a defendant.
There are occasions when such a plea has been alloved to be
set aside by the court where a defendant in a probation re-
port or through some other fashion has indicated that he was
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not guilty of the crime or entered the plea on a belief
that he would receive some consideration, and the court,
in its discretion, would allow the piea to be set aside.
We believe that under such circumstances the plea should
be allowed to be offered in evidence against the defen-
dant and the section should be re-drafted to contain
this right of the People.

As & basis for Commission consideration of this matter,
the following discussion relates to the extisting Califormia
law and recent developments in this erea. TFor this purpose,
we present a pertinent extract foom the recent decision of the

California Supreme Court in People v. Halmilton, 60 Cal.2d

» __» 32 Cal. Rptr. Lk, 8-9, 383 P 4 412, 415-416 (1963)

———

(which is repeated almost verbatim in a companion case,

People v. Wilson, €0 Cal.2d __ ,  , 32 Cal. Rptr. Lk, 5k 55,

383 p.2d 452, LE2-463 (1963):

It wae error to admit this offer to plead guilty
into evidence.

It is true that, in the absence of statute, it has
been held in Califormnia that an offer to plead guilty
is admissible {People v. Boyd, $7 Cal.App. 292, 302-

303, 227 P. 783; People v. Cooper, 81 Cal.App.2d 110,
117-118, 183 P.2d 67). It has alsoc been held that a plea
of guilty, later withdrawn, is admissible (People v. Ivy,
163 Cal.App.2d 436, 329 P.2d 505). In the absence of
statute, the underlying theory of these cases is that

by his plea or offer to plead guilty the dffendant has
made, in fact an admission of guilty. In Jurisdictions
other that California the cases are in conflict. (See
discussion 4 Wigmore, Evidence (3d ed. 1940) § 1067, p.66.)

But all of the cases clted above were either decided
before Penal Code sections 1192.1 through 1192.4 were
enacted in 1955 and 1957, or failed to mention those
sections. Bu these enactments the ILegislature has changed
the law in California on this subject.

Section 1192.1 provides that 1f a defendant is
charged with a crime divided into degrees, upon a plea of
guilty, when consented to by the prosecutor and approved
by the court, the plee may specify the degree, and
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defendant cannot be thereafter punished for a higher degree.
Section 1192.2 makes the same rule applicable toc pleas

of guilty before a committing magistrate., Section 1192.3
provides that in cases where the jury can select various
punishments, the plea of guilty may specify the punishment
to be imposed, and, If accepted by the prosecution and
approved by the court, no more severe punishment than
specified in the plea may be imposed. Section 1192.k
(added to the Penal Code in 1957, Stats. 1957, ch. 1297,
p. 2016, § 4) was passed for the obvious purpose of
supplementing the other three sections.

[sections 1192.1 through 1192.4 are set out as
Exhibit I. (pink page).]

By this section, the Legislature has decided, just
as it did many years ago in civil cases by probibiting
the introduction into evidence of offers to compromise
(Code Civ. Proc. § 2078), that it is in the public interest
that pleas of gullty to a lesser degree of crime shall
not be admissible. The obvious purpose of the section
is 4o promote the public interest by encouraging the
settlement of crimiral cases  without the necessity of a
trial. {Sc2e McCormick, Evidence (1954) § 251, p. 543.)
Certainly, it cammot reasonably be argued that vhile a
plea of gullty to a lesser degree is not admissible, that
an offer to llead guilty to such lesser degree is admissible.
There is not material difference between actual pleas of
guilty to lesser detree of the crime charged and offers
to plead gullty to a lesser degree.

We therefore conclude that appellant's offer to
plead guilty if assured of a life sentence, as made to a
representative of the district attorney was improperly
admitted tnto evidence. By virtue of the provisions of
section 1192.4 the earlier cases treating such offers
10 plead and pleas as admissions of guilt are no longer
controlling.



Both of these cases (Hamilton and Wilson) hold that an offer to plead

guilly 1s inadmissible. Neither case specifically involved the question of
an actual plea of gullty that is later withdrawm, lovever, in a recent
case decided by the Distriet Court of Appeal, First District (BRAY, P.J.,

MOLINARI, SULLIVAN, JJ.), People v. Quimm, 223 Cal. ‘mp.2d , 36 Cal.

Rptr. 233 (1963), the court held that a withdrawn plea of guilty to a
robbery charge could be shown against the defendant; the holdings in

Hanilton and Wilson were limited to the specific guestions involved in

those cases, i.e., offers to plead guilty to a crime divided in degrees

(Wilson) and whose punishment is divided in degrees (Hemilton). There is
an cxtensive discussion of the Hamilton and Wilson cases tcogether with
periinent cases preceding them in ihe Guinn case atb 36 Czl. Rptr. at
237-240. In effect, the Quinn case reaffirms the cdeclsion in People v.
Boyd, 67 Cal. App. 292, 303, 227 Pac. 783 (1924), vhich disapproved People
v, Dyan, 82 Cal. 617, 23 Pac. 121 (1890).

We cannot state precisely what the existing Colifornia law is in light
of this most recent District Cowrt of Appeal decision becaunse the Supreme
Cours granted a hearing in the Quinn case on February 1k, 1964, and so far
as ouwr research has disclosed (alvance sheets through July 6, 196k)
the case is still pending in the Supreme Court. Hovever, the Boyd case was

cited in both Hamilton and Wilson and, as the above cittract shows, may have

been dealt a fatal blow by the lansvage: "But all of the cases cited above
were either decided hefore Penal Ccde section 1152.1 through 1192.4 were
enacved In 1955 and 1957, or failed to mention those sections. By these

enaciments the lLegislature has changed the law in California on this subject.”
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Yhe matter suggested by Mr. rovers' comment is precisely the situation
involved in the Quinn case (except that it is not clcar that the elaborate
foundation mentigned in the comment was present in that cass )-However, it
is scmevhat beyond the precise language of Section 1153, which deals with
offers only and does not purport to state whether 2 nlea, later withdrawn,
is within its scope. It seems quite likely, however, that lir. Powers'
sugsestion would change existing lav (depending upon the Supreme Courtls
decicion in the Quinn case}.

In reviewing the pertinent materials for prepairing this supplement,
we dlscovered one further point that should be raised in connection with
this section. As presently drafted, this section aprlies to exclude offers
to plead guilty in "any action.” l:iisting Penal Code Jection 1192.4 applies
"in any eriminal, civil or special action or proceccing of any nature,
including proceedings before agencies, commissions, boards and tribunals.”
Since we do not have an existing statute (Penal Code Cection 1192.4) that
has bircad scope {though possibly mey apply only to = narrovly restricted
sitvation dependent upon the Supreme Court's deedlslon in the Quinn case)
the staff suggesis Section:1l53 be revieed by adding ot the end therecof,
impediately following "in any acticn,” the following:

or any proceeding of any neture, including procecedings before
agencies, commissions, bcards, and tribunals.

Respectfully suvbultted,

Jon D. Smock
isasociate Counsel



3rd Supp. o 7/21/6h
Memo 64-L48 EXHIBIT I

1192.1. Upon a plea of guilty to an informetion or indictment accusing
the defendant of & crime divided into degrees when consented to by the
prosecuting attorney in open court and approved by the court, such plea may
specify the degree thereof and in such event the defendant cannot he
punished for a higher degree of the crime then the degree specified.

1192.2, Upon a plea of guilty before & committing megistrate as provided

in Section 85%a of this code, t0 & crime divided into degrees, when consented
to by the pmsecﬁting attorney in open court and approved by such magistrate,
such plea may specify the degree thereof and in such event, the defendant
cannot be punished for a higher degree of the crime than the degree specified.
1_1_9_!:; Upon aiplea. of guilty to an information or indictment for which
the jury hes, on & plea of not guilty, the power to recommend, the discretion
of imposing, or the option to impose a certain punishment, the plea may
specify the punishment to the same extent as it may be specified by the %
jury on a plea of not guilty. Where such plea 1s accepted by the prosecuting
attorney in open cour: and is spproved by the court, the defendant cannot be
gsentenced to e punlshment more severe than that specified in the plea.

1192.4, If the defendant's plea of guilty pursuant to Section 1192.1,1192.2

:
!
b
H

or 1192.3 of this code be not accepted by the prosecuting attormey and approved
by the court, the plea shall be deemed withdrawm and the defendsnt may then
enter such plea or pleas as would otherwise have been avallable. The pleas

so withdrswn may not be received in evidence in any criminsl, civil or

special action or proceeding of any nature, including proceedinge before

agencies, commissions, boards and tribunsls.
-]l




Rev.~-for July 1964 Meeting

1100-1101
DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM

1100. Character itself in issue: Manner of proof.

1100. When a person's character or & trait of his character is itself
an issue, any otherwise admissible evidence (including testimony in the form
of opinion, evidence of reputation, and evidence of specific instances of
such person‘s conduct) is admissible when offered to prove only such person's

character or a tralt of hie character.

1101. Character evidence to prove conduct.

1101. {a) Except as provided in this section and in Sections 1102 and
1103, evidence of a person's character or a trait of his charscter {whether
in the form of opinion, evidence of reputation, or evidence of specific
instancee of his conduct) is inadmissible when offered to prove his conduct
on & specified occasion.

{v) Nothing in this section prohibits the admission of evidence that a
person comnitted 2 crime, civil wrong, or other act when relevant to prove
same fact (such as motive, opportunity, intent, preparetion, plan, knowledge,
identity, or absence of mistake or accident) other than his disposition to
comuit such acts.

{¢) Nothing in this sectlon effects the admissibility of evidence

coffered to support or attack the credibility of a witness.
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1102-1105

1102. Evidence of character of criminal defendant to prove conduct.

1102. In a criminsl action, evidence of the defendant's character
or a tyrait of hig character in the form of opinion or evidence of his
reputation is not made insdmissible by Section 1101 if such evidence is:

{a) Offered by the defendant to prove his innocence.

(b) Offered by the prosecution to prove the defendant's guilt if the
defendant has previocusly introduced evidence of his character to prove his

innocence.

1103. Evidence of character of victim of crime to prove conduct.

1103. In & criminal action, evidence of the character or a trait of
character (in the form of opinion, evidence of reputation, or evidence of
specific instances of conduct) of the vlctim of the crime for which the
defendant is being prosecuted is not made inadmissible by Section 1101 if
such evidence 1s:

{a) Offered by the defendant to prove conduct of the victim in
conformity with such character or trait of charscter.

{b} Offered by the prosecution to meet evidence previously offered by

the defendant under subdivision {a).

1104, Character trait for care or skill.

110%. Evidence of a trait of a person's character with respect to care
or ekill is inadmissible to prove the quality of his conduct on & specified

occasion.

1105. Habit or custom to prove specific behavior.

1105. Any otherwise admissible evidence of habit or custom is admissible
to prove conduct on a specified oceasion in conformity with the habit or custom.
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1150-1152

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

1150. Ewvidence to test a verdict.

1150. Upon an inquiry as to the validity of a verdict, evidence
ctherwise admissible mey bLe received as to statements made, or conduct,
conditions, or events occurring, either within or without the jury room,
of such & character as is likely to have improperly influenced the verdict.
No evidence is adrissible to show the effect of such statement, conduct,
condition, or event upon & juror either in influencing him to assent to or
dissent from the verdict or concerning the mental processes by which it was

determined.

1151. Bubsequent remedial conduct.

1151. When, after the occurrence of zn event, rsmedial or precautionary
measures are taken, which, if takan previ. ..r, would have tended to meke the
event less likely toc occur, evidence of such subsequent measures 1s not
admigsible to prove negligence or culpable conduct in connection with the

event.

1152. Offer to compromise and the like.

1152. {a) Evidence that a person has, in comprcmise or from humar

itarian motives, furnished or offered or promised to furnish money or any
502~
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1152-1155

octher thing, act, or service to another who has sustained or claims to have
sustained loss or damage, as well as any conduct or statements made in
negotiation thereof, is ipadmissible to prove his liabllity for the loss or
darage or any part of it.

(b} This section does not affect the admissibility of evidence of:

(1} Partial satisfaction of an asserted claim on demand without questioning
its velidity when such evidence is offered to prave the validity of the claim; or

{2} A debtor's payment or premise to PSY all or a part of his pre-

existing debt when such evidence is offered to prove +the creation of a new duty

on his part or a revival of his pre-existing duty.

1153. Offer to plead guilty to crime.

1153, Evidence that the defendant in & criminsl action has offered
to plead guilty to the alleged crime or to a lessor crime, as well as any
conduct or statements made in negotiation thereof, is inadmissible 1in any

action.

1154, Offer to discount a claim.

1154, Evidence that a person has accepted or offered or promised to
accept a sum of money or any other thirg, act, or service in satisfaction
of & claim, as well as any conduct or statements made in negotiation thereof,

is inadmigsible to prove the invalidity of the claim or any part of it.

1155. Liability insurance.

1155. Evidence that @ person was, at the time a harm was suffered by
another, insured wholly or partially against loss arising from liability for

that harm is lnadmissible to prove negligence or other wrongdoing.

-903-



Prepared for July 1964 Meeting

DIVISICN O, EVIDENCE AFFRCIED CR EXCLUDED ZW EXTRINGIC POLICIES

& 1100
Comment. Section 1100 is technically unnecessary. Secticon 351 declares

that all relevant evidence is acumlscible. Henee, o2l cf the evidence
declared to be admissible by Section 1200 would be wimisslble anyway under
the general provisions of Section 351. Section 113C 1s included in the
Fyicence Ccde, however, to forestzll the argument +hat osecticn 351 has not
removed all judicially created restrictions on the Torms of evidence that
may e used to prove character or a trait of character whenethat character

or character trait is an ultimate fact to be proved and not merely clrcum-

stantial evidence of conduct in coni'crmity therewith.

Section 1100 seems to be genevally consistent with existing California
leiwr, although the existing law 1s wacertain in some respechts. Cases
incolving character as an ultimate issue may be fould admitting opinion

evicence (People v. Wade, 118 Cal 672, 50 Fac. 8hi (1397); People v. Samonset,

g7 Ca2i. 448, 450, 32 Pac. 520, 52i (i893)), reputation evidence (Estate of
Aers, 18l cal. 51k, 519-520, 194 Pac. 706, 708-700 (1920): People v.

Sarionset, supra), and evidence of specific acts {Grardianship of Wisdom,

146 C2l. App.2d 635, 30k P.2d 221 (1956); Currin v. Currin, 125 Cal. App.2d

6hiz, 271 P.2d 61 (195L4); Guardianship of Casad, 106 Cal. App.2d 134, 234 P.2d

647 (1951)). However, cases may also be found excluding some kinds of
evifience where particular traits are involved. Por ciample, in cases
nvolving the unfitness or inccmpetency of an employee, evilence of specific
acts is admissible to prove such unfitness or iacorpecency, while evidence

of reputation is net. E.z., Gler v, Los Angeles Conscol. Dlec. Ry., 108

Col. 129, bl Pac. 22 (1895). Secifcn 1100 eliminates the uncertainties in

Rlelo § 1100
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existinz law and assures the admissibility of any evidence that is relevant
1o prove what the character in iszte actually is.

Section 1150 is based cn fule 46 of the Uniform Jules of Evidence,

§ 1101
Comment. Section 13101 is concerned with evidence of a person's
character--i.e., nis propensity or Cisposition to eagaze in a certain type
of condvet--that is offered as a Lacis for an infercnce that he behaved
in conformity with that character on a particular ccecasion. BSection 1101
is not coneerned, however, with evidence of charactor offered on the

issue of the eredibility of a witheos; the admissitility of such evidence

is determined under Sections ¥¥¥-ir, Hor is Secticn 1101 conecerned with
evilonce offered to prove = perscn's character wher thait character is itself
in issve; the admissibility of evicence offered to wrove character as an
uliinete fact--and not as circumstantial evidence cf scme other fact--is
deternined under Section 1100,

Civil cages. Section 1101 makes character evidence inadmissible to
prove conduct in civil cases. Character evidence is of slight probative
valuc and may be very prejudicial. It tends to disiract the trier of fact
from the main question of what actvally happened on the particular cecasion.
It subtly permits the trier of fact to reward the good men and to punish
the bed man because of their respeciive characters Cospite vhat the evidence
in the case shows actually bhappened. Because of the danger of abuse of
this kind of evidence, the confusion of issues, ccllaveral inguiry, prejudice,
and the like, Section 1101 excludes evidence cof character to prove ccnduct

in ¢civil cases.

00k~ § 13100
§ 1101



- s Y SR
cr July 1904 Meetlng

deciion 1101 states what is the general rule wier existing law,
CCD QIV. PROC. § 2053 (superseded oy Ividenee Code ‘ezction 1101)("Evidence
of .lz gcod character of a party is not admissible in & civil action . . . )

Teovy v. Tassi, 21 Cal.2d 109, 130 _.2d 389 (19k2){assauli: evidence of

defendant’s bad character for peacc and quiet held inadmicsible); Vance Va
Richardson, 110 Cal. 414, 42 Pac. 209 (1895)(assauli; evidence of defendant's

xoo!l. character for peace and juiet held inadmissible); Var Horn v. Van Horn,

5 Cal. App. 719, 91 Pac. 260 (1507;(divorce for aduliery; cvidence of
Gelfendant's and the nonparty-corespondent's gecd character held inadmissible).
Under existing law, however, there may be an excepliion to this general rule:
Tnisting law may permit evidence to be introduced of the unchaste character
of a plaintiff to show the likelihccd of her conseat to an alleged rape.

Valencia v. Milliken, 31 Cal. App. 533, 160 Pac. 1066 (1915) (eivil action faor

repe; errcr, but nonprejudicial, to limit evidence ci unchaste character
of plaintiff to issue cf damages). The Evidence Cede has no such exception
for civil cases. DBut see Becticn 11C3.

Criminal cases. Section 1101 states the genersl rule that evidence

of character to prove conduct is inedmissible in a criminal case. Bectlons
1102 and 1103 state exceptions to tiils general priacizle. GSee the Comment
to Cection 1102,

hvidence of misconduct to shor fact other thsn character. Subdivision

{b) of Section 1101 is probably unnecessary, buv it is Cdesirable to make
oclear that Section 1101 dces not prchibift the adwission of evidence of
misconduct when it is offered not as circumstantial evidence of other
misconduet (E;E;! disposition to commit erime or enzage in misconduct)

bus as evidence of scwe other fact in issue (ELE;J uoblve, common scheme
or plan, preparation, intent, knovlelge, identity ov absence of mistake or

accident),
-202- & 1101
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subdivision () ccdifies existing California lzvw, Psople v. Lisenba,

1% cal.2d bo3, 94 P.2d 569 (193¢ ) (urior crime admiscivle <o show general

criminal plan and absence of accident); Psople v. Dorid, 12 Cal.2d 639, o6

F.2o 811 (1939)(prior rochery admissible to show defencant's sanity and
avility to devise and execube deliberate plsn); Pecple v, ilorani, 196
Cel. 154, 236 Pac. 135 (1925 )({pricr abortion admissiile Lo show that
opercation wag not performed in isncrance of effect and, hence, to show
necessary intent). BSee discussiocn in CCNTINUING EDUCTICE OF THE BAR,
CALIFCRNIA CRIMINAL LAY PRACTICE »01-498 (156L).

“ridence of character offered on issue of credibility. ©Section 1101

is not cencerned with evidence of character offered on the issue of the
creCivility of a witness. The aduissibility of evidence relating to
cralinility is determined under fccvions ¥WE.e¥,  idivision (c) of

Scciicm 1101 makes this clear.

§ 1102
Comment. Section 1101 states the general rule that character evidence
is not admissible to prove a disposition to commit a crime or to engage
in misconduct., Seections 1102 and 1203 state exceptions to this general
rule. These exceptions apply only in criminal cases.

Geeticns 1102 and 1103. Under Section 1102, the accused in a criminal

cese may intrcduce evidence of his jccd character to shov his innocence of
the alleged crime--provided that the trait of characler to be shown is
invelved in the charge made agairst bhim. This codilies existing law.

Feople v. Chrisman, 135 Cal. 202, 67 Pac. 136 (1901). 3Scetlons 1101 and

1102 make it clear that the prosecuiion may not, on its ocun initiative, use
F 2

character evidence to prove that tle defendant had tiie disposition to commit
P

§ 1101
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the crime charged; but, if the defendant first intreduces evidence of
his socd character to show the liliclihocd of innoceace, the prosecution
mr7 neet his evidence by introducing evidence of the defendant’s bad

character to show the likelihocod of guilt. This also codifies existing

lzr.,  Peowle v, Stewart, o8 Cal. 395 {1865)(murder nrosecution; error to

exelvde evidence of defendant's good charaecter for peace and quiet);

Poeple v, Jenes, k2 Cal.zd 219, 256 F.2d 38 (195k){prosecution for sexual

molestation of child; error to sxclude expert psychalacric copinion that

derfendant wes not & sexual psychopath); People v. ifughes, 123 Cal. App.od

767, 267 F.2d 376 (1954 ){assault prosecution; evidence of defendant's
viglent nature held admissible after introducticn ol evidence showing his
good character for peace and guie®}. See CONTINUIIG CDUCATICN OF THE EAR,
CALIFORNIA CRIMINAL LAW PRACTICE 0u-L30 (156k).

iikewise, under Section 1103, che defendant may intrcduce evidence
of the character of the vietim of the crime where che cornduet of the victim
in ceafeormity with his character would tend to exculzate the defendant;
anc, if the defendant introduces evidence of the bal cheracter of the
victin, the prosecution may introduce evidence of the vievia's good char-

acter. This codifies existing law. People v. Lamer, 1k8 Cal. 564, 83 Pae.

203 {1506)(murder prosecution; error to exclude evidence of victim's bad
character for viclence offered %o prove victim was aggressor and defendant

acied in self-defense); People v. Shea, 125 Cel. 151, 57 Pac. 885 (1899)

{ranc prosecution; error to exclude evidence of the vrosecutrix's unchaste

character offered to prove the likelinood of Cconsens |, People v. Hoffman,

105 Cal. 265, 311-312, 232 Fac. ST, 980 (1925)(murdcs prosecution; evidence

of viectim's good reputaticn for pezce and quiet held Inecrissible when

~50k~ § 1102
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terendant had not attacked repucation of victim); reople v, Fitch, 28

Cal. Zpp.ed 31, 81 P.2d 1019 (1935 (murder prosecu:izi: evidence of victim's
goct. character for peace and quiet acld admisslble olver (elendant intro-
ducec evidence of vietim's viclen: rature). 3See also Courient, 25 CAL. 1AW
Rev, L59 (1937).

Thus, under Sections 1102 ané 1103, the defencant in a criminal case
is given the right to introduce charecter evidence tkat would be inadmissible
in & civil case. OSince his life or liberty is at sinlie in the eriminal
trial, the defendant should not be deprived of the rizhe to introduce
evicence even of such slight evidenlial value as chavacter evidence. As
the srosecution has the burden of nroving guilt berond a reasonable doubt,
evidence of the charecter of the delendant or the viciim--though weak--may
be cnough o raise a reasoncble doubt in the mind o the trier of fTact
concerning the defendant's guili; aad, as other persons zre not directly
involved irn the litigation, the dancer of prejudice is minizal,

Kinds ol character aevidence aiuigsible to prove conduct under Sections

1102 and 1103. There are three kinls of evidence that might be offered

to srove character as circumstantial evidence of conduct: Bvidence ag
to reputation; opinion evideance 25 to character; snd covidence of specific
acig indicating character. The aimissibility of each of these kinds of
evicence when character is sought to be proved as circumstantial evidence
of conduct under Secticng 1102 and 1103 is discussed uvelor.

Reputation evidence is the ordinary means sancticned by the cases for
proving character as circumstantial evidence of conducts, WITKIN, CALIFORNIA

EVIDCHCE § 125 (19%8). See People . Fair, 43 Cal. 237 {1372). Both

Beculens 1102 and 1103 codify the :uisting law perritiinz character to be
yproved by reputation.

=005« £ 1102
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There is recent authority for the admission oi' opinicn evidence to

prove character as circumstantizl evidence of conducs. Teople v. Jones,

Lz Cal.2d 219, 266 P.2a 38 (195%){crror to exclude cipert psychiastric
cpinion that the defendant was noc. o sexual psychopacli: and, hence, unlikely
to leoe violated Fenal Cede Seciicn 288). Apparenily, hovever, cpinion

egvicence is inadmissible generally. See People v, Lplsno, 156 Cal. App.2gd

279, 319 P.2d 458 {1957)(full discussion of the Jonss case); CONTINUING
EDUCATICH OF THE BAR, CALIFORNIA CallMINAL LAY FRACTICD 43¢-450 (1664).
Bovh Secticns 1102 and 1103 permitc character to Tte oroved -y opinion evidence.
The opinicns of those whose persoral intimacy with a person gives them a
firsthand knowledge of that person’s character ars = far more reliable
incication of that character than Is reputaticn, vwalch is little mere
than accumulated hearsay. See 7 UIGHCRE, EVIDENCT § 1906 (3d ed. 1940).
The danger of collateral issues geers no grester thanr that inherent in
repuoncion evidence. The existing rule excludes the mosi reliable form
of choracter evidence and admits the least reliable; abardorment of this
rule in favor of admittiing opinion cvidence under certain circumstances in
eriminal cases is, therefore, reccurended.

nder existing law, the admissibllity of evidence of specific acts
to 1rove character as circumstanticl evidence of ceoatuct depends upon
the nature of the conduct sought %o be proved, DLvicence o specific acts
of the accused is excluded az a general rule in order <o avoid the
pessibility of prejudice, undue conlusion of the icoves with collateral
wmaseers, unfair surprise, and the lilke. Thus, it is usually held that
evifence of specific acts by the defendant is inadmicsible to prove his

guilt even though the defendant has opened the gues:iicn Uy intreducing
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eviccice of his good cnareeter. Uoo discussion 1a ..ozl v. Gin Shue, 58

Cal., App.2d 625, 634, 137 P.2a Thz, Th7-748 (19L3).  _vicence of specific

acts of viclence to prove defendans's character woo held admissible after

invrcdnetion of evidence of derendant's good cherocics in leople v. Bughes
- »

123 Cal. App.2d 76T, 857 F.2d 37¢ (1954); but the hoidirs in that cage
may oe explained on the basis of cases nolding that evidence of specific
acss of misconduct is admissible oo rebut a defendant's direct testimony

denying any pricr misconduct cf the lind alleged. Feowle v. Westek, 31

Cel.2d 469, 150 P.2d 9 (198}, Or the other hand, I is well settled that
in a vape case, for exsmple, the defendant may shov the unchaste character
of the prosgecubrix with evidence of pricr veoluntary intercourse in order
to indicate the unlikelihcod of resistance on the cccaszion in guestion.

Pecrle v. Shea, 125 Cal. 151, 57 Pac. 885 (1899); Iecple v. Benson, & Cal.

221 (1856); People v. Battilepa, 52 Cal. App.2d 655, 126 P.2d 923 {1gk2).

But, in & homicide or assault case vhere the defense is self-defense,
evicence of specific acts of vicience by the vietim 75 incdmissible to
prove his violent nature {and; hence, that the victiu vas the aggressor)
unicss the prior acts were directed against the delendant himself. People
v. Yokum, 145 Cal. App.2d 2k5, 302 P.2d 406 (1956): .ezcple v. Soules,

L1 coi, App.2a 298, 106 P.2d 639 (1540). DBut see reople v. Carmichael,

128 Cal. 53k, 548, 246 Pac. 62, 68 (1926)(if defencant had incwledge of
viciinm's statement evidencing violent nature, the "clatemeni was material
and might have had an important bearing upon his vlea of self-defense');

Pecople v. Swigart, 80 Cal. App. 31, 251 Pac.3L43 (1925). See also Comment,

25 C.L. LAW REV. b59, L66-L6g (10373,

)
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Leetion 1102 cedifies the genersl rule upder cxisting California law
whiclh precludes evidence of specii'lc acts of the derendsnt to show
charecter as eircumstantisl evideice of his inngeeice cor 20 his disposition
to commit the crime with which he iz charged. See, Lsvever, Section
1102 (v){use of evidence of speciiic acts of defendant to prove motive,
plan, etc.) and the Comment theretc.

Section 1103 permits both the defendant and the prosecution to use
evicence of specific acts of the victinm of the crime wo prove the victim's
cheracter as circumstantial evidence of his ccnduet. In this respect, the
secvion appears to be 1n accord with existing law, although the existing

lar is not entirely clear.

Cemment. See the Ccrment to Ssetieon 1102.

§ 11Ch
Comment. Section 1104 places a further limitation on the use of
charcever evidence., Under Section 1104, character evidence with respect
to core or skill is inadmissible tc prove that conduct cn a gpecific
occasion was elither careless or carcful, skilled or unskilled.

Section 110k codifies well-setiled California lav. covie v. Pacific

Inprovement Co., S8 Cal, 3k2, 33 fac. 207 (1893). .l purpose of the rule

is to prevent collateral issues from censuming too nuch time and distracting
the attention of the trier of fact Irom what was actually done on the
rar.icular occasion. Here, the slight probative -ralve of che evidence
balanced against the danger of confusion of issues, collateral inguiry,
praiufice, and the like, warrants a Tixed exclusionary rule.

~0C5- § 1102

§ 1103
§ 110L
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Section 1104 is the same as Iivle 48 of the Unicoim Rules of

bvidence.

1205

Ccmrent. Section 1105, 1liks Secticon 1100, declorec Shat certain

eviderce is admissible. Hence, 3sciion 1105 is techwlically unnecessary
because Section 351 declares that all relevant evideonce is admissible.
Nonetheless, Section 1105 is desirable to assure thav evidsince of custom
or habit--a regular response Lo & rveneated specific situation--is admissible
ev2il vhere evidence of a person's character--his gercral disposition or
propensity te engage in a certain type of conduci--is insdnmissible.

ihe admissibility of habit evidence to prove conduct in conformity with

the hacit has long been establisghed in Celifornia. " allis w. Southern Pac. Co.,

16L Cal. 662, 195 Pac. 408 (1921)(distinguishing cases holling character

evitence as to care or skill inadmizslble); Craven . Central Fac. R.R.,

T2 Czl. 345, 13 Pac. 878 {1E887). The admissibility of evidence of the
cuswom of & business or occupation is also well estalblished. Hughes v.

Pacific Vharf & Storage Co., 188 Cal. 210, 205 Pac. 205 (1922){mailing

lecter). EHowever, under existing lav, evidence o uabit is admissible

only if there are no eyewiinesses. Boone v. Bank of Jjmerica, 220 Cal. 93,

29 P.2d4 bog (1934). 1In earlier cases, the Supreme Couri criticized the
"no~cyewitness” limitation:

This limitation upon the introduction of such testimony seems
rather 1llogical. If the fact of the existence of habits of
caution in a given particular has any legitimate eviceniiary
welght, the party venefited ouzht to have {the civaptase of it
for whatever it is worth, even against adverse eye-vicnesses;
and 1T the testimony of the eyc-witnesses is in his favor, it
vould be at least a harmless ciaulaticon of evidence to permit
testimony of his custom or bavit.,  {Wallis v. .oucheyn Pze. Co.,
184 Qal, é62, 665, 155 Pac, 02, Lo (19217,

00y~ § 1104
§ 1105



Prepared Tor July 1904 Mesting

The "no-eyewitness" limitation is undesirable, Tfyevitnesses frequently
arc nistalken, and scme are dishonest, The trier of fach should be
entitled to weigh the habit evidence against the eycritness testimony

as vell os all of the other evidence in the case. Icuce, ..cotien 1105

reects the 'no-eyewitness" limitziion.

Y 1150
Comuzent. Seetion 1150 ccdifics existing Califcraia lav which
peruivs evidence to be received of misconduct by a Lvial [wror but forbids
the reception of evidence as tc the effect of such niscenduct on the Jurors?

mincs. People v. Stckes, 103 Cal. 193, 196-197, 37 Pac. 207, 208-209

(18ch). Section 1150 excludes only evidence of the affect of various

ocewrrences on a juror's mind; it (oes not exclude svidence of the fact
of such occurrences.
seeticn 1150 is scmewhat similar to Rule 41 of the Uniform Rules of

Zvidence.
& 1131
Cemment. Section 1151 codifles well settled Celifernis law. Helling

v. ichindler, 145 Cal. 303, T8 Pac. 710 (1904}; Scpieniield v. Main Street

ete. DL.R., 91 Cal. 48, 27 Pac. 550 (1891). The sciission of evidence of
sucscquent repairs to prove neglizence would substarsially discourage persons
froi making repairs after the cceouwrrence ¢f an accident. fection 1151

does not prevent the use of evidence ¢f subsequent reiciial conduct Tor

the purpose of impeachment in appropriate cases. lee lierce v. J. C. Penney

Co., 167 Cal. App.2d 3, 334 P.2d 117 (1959), for a socd anclysis of the
Califcrnia cases oh impeachment by use of evidence of subsequent remedial

condhact.
-C10- § 1105
§ 1150
3 1151
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pection 1151 is the same as Sule 51 of the Unilorm Bulos of

sridence,

2
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Cemment. Section 1152, like tle existing Caliifuinie law, declares
that compromise offers are inadmissible to prove lighilivr. CODE CIV.
FROC. § 2078 (superseded by Section 1152).  Because of ihe particular
wording of the existing statite, an offer of compromise probably may not
be cousidered as an admission even though admitted -rithcut cbjection. See

Tenvevive Becommendation and a Study Relating to the mifoim Rules of

Dvicence (Article VI. Extrinsic Iolicies Affecting Admissibility), 6 CAL.

Li7 REVISICN CCHMM'N,REP., REC. & STUDIES €01, 675-676 (156L). See also

e

Sceit v. ‘Tood, 81 Cal. 398, Mon-LiG, 22 Fac. 871, Oy, (1329). Under

Secoion 1152, however, nothing pronitdts the consideration of an offer

of zeivtlement on the issue of liability if the evidzice is received without
objection. This modest chanze ir the law is desirable. An offer of com-
pro:iise, like other inccmpetent evidence, should be considered to the

exvent that it iIs relevant when it is presented to thne trisr of fact without
gt jecticn.

The words, 'as well as any ccncuct or statemenis mede in nesotiation
thereof,”" make it elear that statuuwents made by pariies during negotiations
for the settlement of 2 claim may acit te used as ainicsions in later liti-
gatlon. This languege will chance che existing Calilcrniz law under which
certain statements made during settlement negotiziicorns may ve used as

adiiissions. People v, Forster, 58 (al.2d 257, 23 Col. #-er. 582, 373 P.2d

630 (1262). The rule excluding cifoers is based upen ~he nublie policy

>
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in fovor of the settlement of cispuiez without 1ivl_atlion, The same
pubiic policy requires that the siolements rade duving the settliement

nesociations be inadmissible. The rule of the Foreoor case that permits

such stalerents to be admitted preovents the compleic candior between the
parties that is most conducive to cettlement.
Zeetion 1152 is scmevhat similar to Rule 52 of tue Uniform Rules

of _vidence.

§ 1153
Corment. Section 1153 is concistent with exiszling California law.

Jnder existing law, evidence of a rejected offer tc rlead suilty to the

erinc charzed or to a lesser crime is ipadmissible, FINAL CODE § 1192.L4;

)

Feople v. filson, 60 Cal.2d __, , 32 Cal. Rptr. !4, 54-5%, 383 P.24

k52, h62-463 (1963); People v, Hemilton, 60 Cal.2d _ ,  , 32 Cal. Rptr.

L, 6-9, 383 P,2d Llp, W15-416 (1563},
“he language of Section 1152 i: tased on a similer provision
recormended by the New Jersey Supreme Court Commitiee on Evidence, REPCRT

OF THE NI JERSEY SUPREME CCURT CCIIITITE CN EVIDTIC. ©3-90 {March 1963).

Cecrment, Section 115t stems Irom the same pollic) of eneouraging
sevtiement and compromise that is reflected in Ssciica 1252. Excernt for
the langusge "as well as any conduct or statements rade in negaotiation

thersof," Bection 1154 reflects existing Celifornic law. Iennis v. Relt,

30 Cal. 247 (1866); Andersocn v, Yousem, 177 Cal. anp.Zd 135, 1 Cal. Rptr.

B8c {1960); Cramer v. Lee Wa Corp., 109 Cal. App.2¢ 691, 241 P.2d 550 (1952).

Taz significance of the quoted Jlzojusge is indicatved in che Comment to

Secti.on 1152.

~-510- § 1152
§ 1153
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seoion 1154 is based or Rule 53 of the Unifcrn mMiles of Evidence.

[

R
Comment. Section 1155 ccdifics = rule that s well suttled in Califcornia.

Roc = . Llewellyn Iron Works Cc.. 1k0 Cal. 563, Th Fac. 107 (1503). But see

Ceusey v. Cornelius, 164 Cal. App.2c 269, 330 P.2o 56 (1958) (criticizing

the oresent rule}. The evidence ni:.l te inadmissille i tie absence of Secticn
1155 beezuse it is not relevant; buis Sectica 1155 oscures its inadmissibility.

Cection 1155 is the same as Rule 5k of the Unilorm Rules of Evidence.

Ccorment. Section 1156 restates without substooiive change and supersedes

Cofe of Civil Frecedure Sectien 1535.1 (enacted in 2563).

§ 1154
§ 1155
§ 1156



